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 1.  TIME:  9:00   CASE#: MSC15-00467 
CASE NAME: EUN YOUNG CHO VS. AGAPE PRESBYTERIAN CHURCH 
HEARING ON APPLICATION TO FILE DOCUMENTS UNDER SEAL 
FILED BY DEFENDANT JASON JEON 
* TENTATIVE RULING: * 
 
Motion vacated pursuant to stipulation. 

 

  

 2.  TIME:  9:00   CASE#: MSC16-00611 
CASE NAME: WAUTHION-MELGER  VS.  CHEVRON 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY CHEVRON PIPE LINE COMPANY, et al. 
* TENTATIVE RULING: * 
 
             Defendants Chevron Pipe Line Company, Jeri James, Tim Zander and Dan Hirst’s 
(collectively “Defendants”) Motion for Summary Judgment/Summary Adjudication is granted.  
Defendants have established there are no triable issues of material fact and they are entitled to 
summary judgment as a matter of law. 
 
STANDARD OF REVIEW 
 
 “The motion for summary judgment shall be granted if all the papers submitted show that 
there is no triable issue as to any material fact and that the moving party is entitled to a 
judgment as a matter of law.” Cal. Code Civ. Proc. § 437c(c). “[F]rom commencement to 
conclusion, the party moving for summary judgment bears the burden of persuasion that there is 
no triable issue of material fact and that he is entitled to judgment as a matter of law.”  (Aguilar 
v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850.) “The party moving for summary judgment 
bears an initial burden of production to make a prima facie showing of the nonexistence of any 
triable issue of material fact; if he carries his burden of production, he causes a shift, and the 
opposing party is then subjected to a burden of production of his own to make a prima facie 
showing of the existence of a triable issue of material fact.” (Ibid.)  “A defendant bears the 
burden of persuasion that ‘one or more elements of’ the ‘cause of action in question ‘cannot be 
established,’ or that ‘there is a complete defense’ thereto.” (Id., § 437c, subd. (o)(2).)  
  
Procedural Issue 
 
 Plaintiff’s request for a continuance of the motion is denied.  Plaintiff requests a 
continuance of the summary judgment/summary adjudication motion pursuant to CCP § 
437c(h), which provides in part: 
 

If it appears from the affidavits submitted in opposition to a motion for summary 
judgment or summary adjudication, or both, that facts essential to justify 
opposition may exist but cannot, for reasons stated, be presented, the court shall 
deny the motion, order a continuance to permit affidavits to be obtained or 
discovery to be had, or make any other order as may be just. 
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 Plaintiff requests an additional six months so that she may retain new counsel.  (Melgar 
Decl., ¶¶60-61.)  Given that the trial date is set for February 25, 2019, a continuance of the 
summary judgment motion necessitates continuing the trial date.  “To make the requisite good 
faith showing, an opposing party's declaration must show (1) the facts to be obtained are 
essential to opposing the motion, (2) there is reason to believe such facts may exist, and (3) the 
reasons why additional time is needed to obtain these facts.”  (Chavez v. 24 Hour Fitness USA, 
Inc. (2015) 238 Cal.App.4th 632, 643.)   
 
 Here, Plaintiff filed a declaration in support of the continuance stating there is a likelihood 
that essential evidence exists to controvert the motion, but cannot be presented at the hearing 
on this motion because Plaintiff’s counsel withdrew without completing discovery that he 
asserted was necessary to oppose this motion.  Plaintiff expects that testimony from additional 
deponents would help her establish Chevron’s pretext.  (Melgar Decl., ¶¶49-50.)  Also, Plaintiff 
claims that many of the documents produced by Chevron were severely redacted.  
 
 “The purpose of the declarations required by section 437c, subdivision (h) is to inform 
the court of outstanding discovery necessary to resist the summary judgment motion.” (Chavez 
v. 24 Hour Fitness USA, Inc. (2015) 238 Cal.App.4th 632, 643.) Here, Plaintiff lists the names of 
a number of Chevron employees and some unnamed witnesses whom she seek to depose.  
Plaintiff claims these witnesses may help her establish Chevron’s pretext. “The party seeking 
the continuance must justify the need, by detailing both the particular essential facts that may 
exist and the specific reasons why they cannot then be presented.” (Id. at p. 716.)  (Chavez v. 
24 Hour Fitness USA, Inc. (2015) 238 Cal.App.4th 632, 643.)  Plaintiff’s declaration does not 
meet these requirements. 
 
 Additionally, “in deciding whether to continue a summary judgment to permit additional 
discovery courts consider various factors, including (1) how long the case has been pending; (2) 
how long the requesting party had to oppose the motion; (3) whether the continuance motion 
could have been made earlier; (4) the proximity of the trial date or the 30-day discovery cutoff 
before trial; (5) any prior continuances for the same reason; and (6) the question whether the 
evidence sought is truly essential to the motion.” (Chavez v. 24 Hour Fitness USA, Inc. (2015) 
238 Cal.App.4th 632, 644.)   
   
 Here, the factors swing toward denial of the motion. Plaintiff’s case has been pending 
since April 1, 2016.  This motion for summary judgment, which was filed on April 26, 2018 and 
served on April 24, 2018, has been continued twice.  The parties have a trial date of February 
25, 2019, only a month away, which also has been continued four times.  Plaintiff has had 
almost nine months to oppose the MSJ. Plaintiff had assistance of counsel for a good majority of 
the time the MSJ was pending. Plaintiff has had a couple of months to obtain new counsel. 
Plaintiff’s previous attorney filed Notice to be Relieved as Counsel on August 15, 2018.  The 
hearing granting Counsel’s motion was held on November 14, 2018 and the Order filed on 
December 7, 2018.   
 
 Plaintiff’s request for a continuance is therefore denied. 
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BACKGROUND FACTS 
 
 This is an employment case.  Plaintiff Ana Wauthion-Melgar (“Ms. Melgar” or “Plaintiff”) 
alleges she was discriminated against, harassed, and retaliated against because of her age, 
disability, and whistleblower activities.  At the time of her termination, Plaintiff was over 40 years 
of age, born in 1967. In January of 2013, Defendant Chevron Pipe Line Company (“Chevron”) 
hired Ms. Wauthion-Melgar, as a California Environmental Specialist in Chevron’s Health, 
Environment & Safety (“HES”) group. Plaintiff began work on February 11, 2013. One of 
Plaintiff’s main function was to make sure Chevron was in regulatory compliance with 
environmental laws and to secure permitting for all projects and operations.  Plaintiff detected 
that Chevron was in non-compliance with some important rules. After Plaintiff’s reporting, she 
noticed growing tension and isolation from coworkers and her supervisor.  Plaintiff alleges she 
was excluded from meetings, training was withheld, and she was kept less informed.  On 
December 18, 2014, Ms. Melgar took leave under the Federal Medical Leave Act and CFRA.  
While on leave, Defendant James called Plaintiff stating that she needed to re-apply for her 
position and to consider applying for a list of other opportunities because of Chevron’s 
downsizing and reorganization. Plaintiff did not get any of the positions.  Plaintiff failed to secure 
another position with Chevron and was terminated on April 1, 2015.   
 
 Plaintiff filed a complaint with the DFEH and received her right-to-sue letter on January 
16, 2016.  Plaintiff filed this action alleging 11 causes of action, including among others, 
Violations of the CFRA, Breach of Contract, Harassment, Discrimination, Retaliation, and 
Wrongful Termination. 
 
MERITS   
 
Issue 1:  Third (Gov. Code § 12940(j), Seventh (Gov. Code § 12940k) and Eighth (Cal. 
Const. Art. I § 8) Causes of Action for Harassment.  The Alleged Comments Do Not Rise 
to the Level of Age or Disability Harassment 
 
 Plaintiff alleges she was harassed by Defendants during her employment on the basis of 
physical disability, medical condition, mental disability, age, or because she would appropriately 
call out Chevron for regulatory violations.  Plaintiff alleges that despite her complaints and 
Defendants’ knowledge of harassing conduct, Defendants failed to promptly and thoroughly 
investigate Plaintiff’s complaints. 
 
 The California Fair Employment and Housing Act (FEHA) prohibits harassment based on 
prohibited categories, including age, mental disability and physical disability. (Gov. Code, § 
12940, subd. (j)(1).) California courts have adopted the same standard in evaluating claims 
under the FEHA as the federal courts have under Title VII. The requirements for a prima facie 
claim of harassment under FEHA, as adopted from federal law, are: (1) plaintiff belongs to a 
protected group; (2) plaintiff was subjected to unwelcome harassment; (3) the harassment 
complained of was based [on protected trait, in this case, on age or disability]; (4) the 
harassment complained of was sufficiently pervasive so as to alter the conditions of employment 
and create an abusive working environment; and (5) respondeat superior. (Fisher v. San Pedro 
Peninsula Hospital (1989) 214 Cal.App.3d 590, 608 [involved sexual harassment.])  
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 Defendants move for summary judgment on the ground Plaintiff cannot establish an 
abusive working environment as a matter of law.  (Aguilar v. Avis Rent A Car System, Inc. 
(1999) 21 Cal.4th 121, 130-131.)  “Courts have concluded that a hostile work environment 
existed where there was a pattern of continuous, pervasive harassment.” (Fisher v. San Pedro 
Peninsula Hospital (1989) 214 Cal.App.3d 590, 611.)  “In determining what constitutes 
"sufficiently pervasive" harassment, the courts have held that acts of harassment cannot be 
occasional, isolated, sporadic, or trivial, rather the plaintiff must show a concerted pattern of 
harassment of a repeated, routine or a generalized nature.” (Fisher v. San Pedro Peninsula 
Hospital (1989) 214 Cal.App.3d 590, 610.)     
 
 First, Defendants argued the alleged harassing conduct was not pervasive enough 
as a matter of law. Here, Defendants contend the sole basis of Plaintiff’s disability-based claims 
is that Ms. James, Plaintiff’s supervisor placed a Post-It note on Plaintiff’s cubicle stating that 
she was “ill.”  (UMF No. 26.)  As to age-based conduct, Plaintiff describes a comment by 
David Pratt regarding menopause and a joke in Spanish by a coworker, stating “you are old.”  
(UMF No. 27.)   
  
 Secondly, Defendants argue the comments were not severe enough to create a hostile 
working environment. “[T]he harassment complained of must be ‘sufficiently pervasive so as to 
alter the conditions of employment and create an abusive working environment . . . .’ [Citation.] 
‘The plaintiff must prove that the defendant's conduct would have interfered with a reasonable 
employee's work performance and would have seriously affected the psychological well-being of 
a reasonable employee and that she was actually offended.’ [Citation.]” (Aguilar v. Avis Rent A 
Car System, Inc. (1999) 21 Cal.4th 121, 130-131.) 
 
 Plaintiffs does not dispute UMF Nos. 26 and 27, instead arguing she also alleged in the 
Complaint, under the Ninth Cause of Action for Retaliation, that she was harassed on the  basis 
of race and her opposition and objection to Defendants’ illegal practices in the workplace.  
(Complaint, ¶ 127.) Plaintiff claims that she has produced evidence of multiple harassment 
actions, including denying reasonable accommodations (medical leave) as offered to other 
people, forcing Plaintiff to use vacation time, discouraging her from using medical leave, 
instituting bad faith investigation against her, and creating a pretextual reorganization process.  
(Opposition, 10:15-19.)  Plaintiff has not offered any facts that show these actions were 
motivated by an illegal reason, rather than business/management decisions. 
 
  “[O]nce a moving defendant has ‘shown that one or more elements of the cause of 
action, even if not separately pleaded, cannot be established,’ the burden shifts to the plaintiff to 
show the existence of a triable issue; to meet that burden, the plaintiff ‘may not rely upon the 
mere allegations or denials of its pleadings … but, instead, shall set forth the specific facts 
showing that a triable issue of material fact exists as to that cause of action … .’ [Citations.]” 
(Lyle v. Warner Brothers Television Productions (2006) 38 Cal.4th 264, 274.)  Plaintiff failed to 
submit evidence to raise a triable issue of fact as to the pervasiveness of the harassing conduct.  
Plaintiff points to the pleadings and arguments, but once Defendants met their initial burden, the 
burden shifted to Plaintiff to produce evidence to raise a triable issue of fact.  Plaintiff did not 
meet her burden.   
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 Defendants’ motion for summary adjudication of the Third, Seventh and Eighth Causes 
of Action is granted. 
 
Issue 2:  Fourth through Seventh, Ninth and Tenth Causes of Action for Discrimination, 
Retaliation, and Wrongful Termination: Defendant’s decision were not motivated by 
Plaintiff’s age, disability, or protective activity. (UMF Nos. 1-2, 4-7, 12-25.)  
 
 Plaintiff alleges Defendants discriminated against her on the basis of her physical 
disability, medical condition, mental disability, age, or because she would call out Chevron for 
regulatory violations.   
 
 “Because of the similarity between state and federal employment discrimination laws, 
California courts look to pertinent federal precedent when applying our own statutes. In 
particular, California has adopted the three-stage burden-shifting test established by the United 
States Supreme Court for trying claims of discrimination, including age discrimination, based on 
a theory of disparate treatment.”  Guz v. Bechtel National, Inc. (2000) 24 Cal.4th 317, 354.) 
(Three-stage formula is generally known as the McDonnell Douglas formula.  McDonnell 
Douglas Corp. v. Green (1973) 411 U.S. 792.) 
  
 “Under the three-part test developed in McDonnell Douglas Corp. v. Green, supra, 411 
U.S. 792: ‘(1) The complainant must establish a prima facie case of discrimination; (2) the 
employer must offer a legitimate reason for his actions; (3) the complainant must prove that this 
reason was a pretext to mask an illegal motive.’ [Citation]” (Morgan v. Regents of University of 
California (2000) 88 Cal.App.4th 52, 68.)  
 
   “The McDonnell Douglas framework is modified in the summary judgment context. In a 
summary judgment motion in ‘an employment discrimination case, the employer, as the moving 
party, has the initial burden to present admissible evidence showing either that one or more 
elements of plaintiff's prima facie case is lacking or that the adverse employment action was 
based upon legitimate, nondiscriminatory factors.’ [Citation.]” (Serri v. Santa Clara University 
(2014) 226 Cal.App.4th 830, 861.)   
  
 Here, Chevron has articulated and submitted undisputed facts, showing the business 
reasons for the decisions not to select Plaintiff for a “Resource Optimization Management” 
position and her eventual termination.  Chevron produced evidence that it was undergoing a 
reorganization and layoffs across the organization.  (UMF Nos. 12-13.)  Plaintiff’s position was 
eliminate and combined with another.  (UMF No. 14.)  She was considered for other positions 
and was not selected because other candidates were better qualified.  (UMF No. 16-24.)   
 
 “If the employer presents admissible evidence either that one or more of plaintiff's prima 
facie elements is lacking, or that the adverse employment action was based on legitimate, 
nondiscriminatory factors, the employer will be entitled to summary judgment unless the plaintiff 
produces admissible evidence which raises a triable issue of fact material to the defendant's 
showing.” (Arteaga v. Brink's, Inc. (2008) 163 Cal.App.4th 327, 344.)   To avoid summary 
judgment, Plaintiff has to produce “substantial evidence that the employer's stated 
nondiscriminatory reason for the adverse action was untrue or pretextual, or evidence the 
employer acted with a discriminatory animus, or a combination of the two, such that a 
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reasonable trier of fact could conclude the employer engaged in intentional discrimination.” 
(Hersant v. Department of Social Services (1997) 57 Cal.App.4th 997, 1004-1005.)    
 
 “The plaintiff must do more than raise the inference that the employer's asserted reason 
is false. ‘[A] reason cannot be proved to be ‘a pretext for discrimination’ unless it is shown both 
that the reason was false, and that discrimination was the real reason.’”  (Hicks v. KNTV 
Television, Inc. (2008) 160 Cal.App.4th 994, 1003.)  The “employer is entitled to summary 
judgment if, considering the employer's innocent explanation for its actions, the evidence as a 
whole is insufficient to permit a rational inference that the employer's actual motive was 
discriminatory.” (Guz v. Bechtel National, Inc. (2000) 24 Cal.4th 317, 362.) 
 
 In the Opposition, Plaintiff maintains that the reorganization was pretextual and 
Defendants attempted to “clean their hands.”  As evidence, Plaintiff points to the hiring of Sarah 
Bragg-Evan, her replacement, on December 20, 2014, two days after Plaintiff went on leave.  
(Plaintiff’s dispute of UMF No. 12.) Plaintiff’s assertion is contradicted by her own declaration.  
Plaintiff admits Ms. Bragg-Evan was hired in December as Mr. Zander’s replacement, who was 
retiring.  (Melgar Decl., ¶32.) Secondly, Plaintiff pointed to the fact that Al Williams, VP of 
Chevron Pipeline had come to the Bakersfield office and told Plaintiff and others that the 
reduction would not affect their office.  Plaintiff submits her deposition testimony as evidence.  
(Melgar Decl., Exh. 1, 449: 2-14.)  However, during Plaintiff’s deposition, Defendants presented 
Plaintiff with an email stating that further reduction were needed.  (Melgar Decl., Exh. 1, 449:15-
450:17.) Plaintiff does not dispute this fact. 
 
 To meet her burden, Plaintiff “must demonstrate such weaknesses, implausibilities, 
inconsistencies, incoherencies, or contradictions in the employer's proffered legitimate reasons 
for its action that a reasonable factfinder could rationally find them unworthy of credence, and 
hence infer that the employer did not act for [the asserted] non-discriminatory reasons…the 
ultimate issue is simply whether the employer acted with a motive to discriminate illegally.”  
(Featherstone v. Southern California Permanente Medical Group (2017) 10 Cal.App.5th 1150, 
1159-1160 internal quotations marks and citations omitted.) Plaintiff failed to do so, thus failing 
to meet her burden. 
 
 Moreover, Plaintiff’s discrimination and retaliation causes of action are improperly pled 
against the individual defendants, James, Hirst, and Zander.  Only employing entity can be 
liable for retaliation and discrimination.  (Jones v. Lodge at Torrey Pines Partnership (2008) 42 
Cal.4th 1158, 1173 and Janken v. GM Hughes Electronics (1996) 46 Cal.App.4th 55, 66.)  
Furthermore, because the undisputed facts demonstrate Plaintiff cannot establish the retaliation 
or discrimination claims, Plaintiffs’ wrongful termination claim must also be dismissed. 
 
 Plaintiff’s Eighth and Ninth Causes of Action are duplicative of the FEHA claims, which 
Plaintiff failed to submit evidence sufficient to raise a triable issue of material fact.  Defendants’ 
motion for summary adjudication of the Fourth through Seventh, Ninth and Tenth Causes of 
Action is granted. 
 
Issue 3:  As to the First Cause of Action for Violation of the CFRA:   Plaintiff did have a 
serious health condition, and she was permitted to take CFRA leave.  (UMF Nos. 8-11.) 
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 Plaintiff alleges that at all relevant times, she was eligible for family care/medical leave 
and requested leave in order to care first for Plaintiff’s mother and then for Plaintiff’s mother-in-
law. Subsequently, Plaintiff herself developed a serious health condition, requiring leave.  
Defendants refused to grant Plaintiff’s request for family care/medical leave; refused to allow 
Plaintiff to return to the same or comparable job, and violated the CFR in various other ways.   
 
 “The CFRA is a portion of FEHA that provides ‘protections to employees needing family 
leave or medical leave. [Citations.]” (Neisendorf v. Levi Strauss & Co. (2006) 143 Cal.App.4th 
509, 516.)”  It is an unlawful employment practice for an employer to refuse to grant a request 
for family care and medical leave by an employee for serious health condition. (Gov. Code, § 
12945.2.)  CFRA's regulations provide that, for an employee to be entitled to a medical leave for 
her own serious health condition, the condition must cause her to be unable to work at all or 
unable to perform one or more of the essential functions of her position. (Cal. Code Regs., tit. 2, 
§ 7297, subd. (a)(2)(C).) (Neisendorf v. Levi Strauss & Co. (2006) 143 Cal.App.4th 509, 516-
517.)   "Serious health condition" means an illness, injury (including, but not limited to, on-the-
job injuries), impairment, or physical or mental condition of the employee or a child, parent, or 
spouse of the employee that involves either inpatient care or continuing treatment, including, but 
not limited to, treatment for substance abuse.  (Cal. Code Regs., tit. 2, § 11087(q).)     
 
   Defendants move for summary adjudication on ground Plaintiff did not have a 
“serious health condition” until December 18, 2014, at which time she was permitted to take 
CFRA leave.  Defendants note that Plaintiff concedes the sole basis of her CFRA claim is her 
own alleged serious health condition.  (Melgar Depo., 318:2-18, Exh. A, Isvoranu Decl.)  Plaintiff 
concedes she was never admitted to the hospital and never incapacitated or unable to work 
prior to December 18, 2914.  (UMF Nos. 8-11; Melgar Depo., 321: 15-21; 322:16-21, Exh. A, 
Isvoranu Decl.)  
 
 Plaintiff attempts to dispute the timing, claiming she was incapacitated from working on 
an intermitted basis throughout her employment.  (Dispute of UMF No.8, Plaintiff Decl. ¶ 12.)  
Defendants assert there was no evidence Plaintiff informed Chevron before December 2014 
that she had a serious health condition.  (James Decl., ¶ 15.)  “The mere notice that an 
employee seeks to use sick time is insufficient to place the employer on notice that the 
employee seeks CFRA-qualifying leave. Leave for an employee's health condition requires a 
serious health condition that makes the employee unable to perform the functions of his or her 
position. (Stevens v. Department of Corrections (2003) 107 Cal.App.4th 285, 292.)  Plaintiff 
admitted in deposition, that she was never unable to perform the functions of her job.   
 
 Plaintiff failed to raise a triable issue of material fact that she was denied CFRA leave 
when she was qualified for such leave. 
 
Issue 4:  As to the First Cause of Action for Violation of the CFRA:  Defendants’ decisions 
were not motivated by Plaintiff’s medical leave.  (UMF Nos. 1, 12-25.) 
 
 Defendants also move for summary adjudication of this cause of action on ground 
Plaintiff cannot, as a matter of law, demonstrate that she suffered an adverse employment 
action because she took leave.  “An employee who takes CFRA leave is guaranteed that taking 
leave will not result in a loss of job security or in other adverse employment actions. (Gov. Code, 
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§ 12945.2, subd. (l); Cal. Code Regs, tit. 2, § 7297.7, subd. (a).) (Neisendorf v. Levi Strauss & 
Co. (2006) 143 Cal.App.4th 509, 517.)  As discussed above, Defendants offered a legitimate, 
non-retaliatory reason for Plaintiff’s termination.  Plaintiff failed to raise a triable issue of a fact 
that her termination was based anything other than the reorganization and layoffs.   
   
 Defendants’ motion for summary adjudication is granted as to the First Cause of Action. 
 
Issue 5:  As to the Second Cause of Action for Breach of Contract:  There was no 
agreement between Chevron and Plaintiff. (UMF No. 1, 3.) 
 
 Plaintiff alleges she entered into a contract with Chevron which was oral, written or 
implied in part.  Defendant moves for summary adjudication on the ground Plaintiff was an at-
will employee.  (UMF No. 3.)  Plaintiff admitted in her deposition there was no written or oral 
contract.  (Isvoranu Decl., Exh A, Melgar Depo., 143:1-15; Hirst Decl., ¶3.)  Plaintiff’s own 
Exhibit 2, her Offer Letter expressly stated the employment was “at-will.”  Plaintiff cannot 
established the existence of a contract as a matter of law.  Summary adjudication of the Second 
Cause of Action is granted. 
 
Issue 6: As to the Eleventh Cause of Action for Intentional Infliction of Emotional 
Distress:  Plaintiff has not satisfied the rigorous elements.  (UMF Nos. 1-27.) 
  
 Plaintiff alleges Defendants engaged in outrageous conduct and abuse of authority by 
subjecting Plaintiff to harassment and discrimination and retaliation. Plaintiff alleges she 
suffered severe emotional distress as a result of Defendants’ conduct.   
 
 “The California Supreme Court set forth the four elements of a cause of action for 
intentional infliction of emotional distress: ‘(1) outrageous conduct by the defendant, (2) intention 
to cause or reckless disregard of the probability of causing emotional distress, (3) severe 
emotional suffering and (4) actual and proximate causation of the emotional distress.’ Agarwal v. 
Johnson (1979) 25 Cal. 3d 932, 946.”  (Heller v. Pillsbury Madison & Sutro, 50 Cal. App. 4th 
1367, 1388.) 
 
 Defendants move for summary adjudication on the ground Plaintiff cannot establish the 
first element or the third element.  “To be ‘outrageous,’ conduct ‘must be so extreme as to 
exceed all bounds of that usually tolerated in a civilized community.’ (Fowler v. Varian Assocs. 
(1987) 196 Cal.App.3d 34, 44.)  “Severe emotional distress means ‘emotional distress of such 
substantial quality or enduring quality that no reasonable [person] in civilized society should be 
expected to endure it.’ [Citation.] (Hughes v. Pair (2009) 46 Cal.4th 1035, 1051, internal 
quotations marks omitted.) Defendants argued the alleged conduct was not improper.  There 
are no facts establishing Defendants’ conduct exceeded the bounds of decency.  Defendant 
submitted facts demonstrating Plaintiffs’ termination was due legitimate, business reasons. 
Defendants submitted facts sufficient to shift the burden to Plaintiff. Plaintiff failed to submit facts 
sufficient to raise a triable issue of fact as to Defendants’ conduct exceeding the bounds of 
decency or that Plaintiffs’ suffered severe emotional distress. 
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 There are no triable issues of material fact as to whether Plaintiff can establish the 
elements of outrageous conduct on the part of Chevron or that Plaintiff suffered severe 
emotional distress.  The motion for summary adjudication is granted. 
 
Request for Judicial Notice 
 
 Defendants request the Court to take judicial notice of the following: 

1. Exhibit. A: Plaintiff’s Complaint for Damages 
2. Complaint for Damages filed by Plaintiff, United States District Court, Case No. 13-6075 

MWF. 
 

The unopposed request is granted.  The court takes judicial notice of the existence of these 
documents, but not the truth of matters asserted therein. 
 
 
Plaintiff’s Objections to Evidence 
 
 Plaintiff appears to be objecting to the Declarations of Jeri James, Dan Hirst, Luis 
Rodriguez, and counsel Delia Isvoranu in their entirety on the grounds of hearsay and lack of 
personal knowledge. 
 
 The objections are not in proper form, per Cal. Rules of Court, Rule 3.1354, and are 
therefore overruled. 
 
Defendants’ Objections to Evidence 
 
Objections to Declaration of Plaintiff and Exhibits thereto: 
 

1.  Exhibit 1—Overruled. 
2.  Exhibits 6a—Untimely filed and not considered by the Court. 
3. Exhibit 6b—Untimely filed and not considered by the Court. 
4. Exhibit 6c—Untimely filed and not considered by the Court. 
5. Exhibit 9f—Untimely filed and not considered by the Court. 
6. Exhibit 8—Missing. 
7. Exhibit 11—Lacks foundation: Hearsay.  Plaintiff is not author or recipient of email. 
8. Exhibit 12—Lacks foundation: Hearsay.  Plaintiff is not author or recipient of email. 
9.  Deposition 449:2-214—Overruled. 
10.  Exhibit 13—Sustained: Hearsay. Lacks foundation. Plaintiff is not author or recipient of 

email. 
11. Exhibit 15—Sustained in part.  Sustained as to top email:  Lacks foundation; Hearsay. 
12. Exhibit 19—Missing. 
13. Exhibit 22—Missing. 
14. Exhibit 23—Missing. 
15. Exhibit 25—Sustained: Hearsay. 
16. Exhibit 26—Sustained: Hearsay. 
17. Exhibit 31—Sustained: Lacks foundation; hearsay. 
18. Exhibit 33—Missing. 
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19. Exhibit 34—Missing. 
20. Exhibit 39—Sustained: Lacks foundation. 
21. Exhibit 40—Sustained: Lacks foundation; hearsay. 
22. Exhibit 42-- Sustained: Lacks foundation; hearsay. 
23. Exhibit 43—Sustained: Relevancy; hearsay. 
24. Exhibit 44— Sustained: Lacks foundation; hearsay. 
25. Exhibit 45— Sustained: Lacks foundation; hearsay. 

 
 
Defendants’ Failure to Properly Tab Exhibits 
 
 Cal. Rules of Court, Rule 3.1110(f)(3) require Exhibits to be separated by a hard 8 1/2 x. 
11 sheet with hard paper or plastic tabs extending below the bottom of the page, bearing the 
exhibit designation.  
 
 Contra Costa County Superior Court, Local Rule 3.42 specifically address this issue:   
“(3) Despite rule 3.1110 of the California Rules of Court, subdivision (f), a large number of 
documents filed with the Court include exhibits that are not properly tabbed. The majority of 
these non-compliant documents are fax-filed through an attorney service. The attorney service 
prints out the documents and files them without tabbing the exhibits. The purpose of this rule is 
to discourage such rule violations, which impose a substantial burden on judges and staff.” 
 
  The Court considered Defendants’ exhibits this time, as it considered Plaintiff’s late-filed 
Opposition, but not the later filed amended Opposition documents.  However, the parties are 
warned that Court will not extend such consideration in the future. 

 

  

 3.  TIME:  9:00   CASE#: MSC16-01395 
CASE NAME: FELIX THE  VS.  ZENAIDA MENDOZA 
SPECIAL SET HEARING ON EX PARTE APPLICATION OF DEFENDANT RE: 
CLARIFICATION OF DISCOVERY EXTENT  /  SET BY DEPT. 33 ON 12/28/18 
* TENTATIVE RULING: * 
 
To aid in ruling on the motion to set aside the default, another judge set the matter for an 
evidentiary hearing.  This Court does not feel that an evidentiary hearing is necessary, obviating 
the need for any discovery.  The motion to set aside the default is re-calendared for January 30, 
2019 at 9:00 a.m. in Department 21.  The parties should not submit any further briefing or 
documents regarding the motion.  The Court will issue a tentative ruling on January 29, 2019. 
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 4.  TIME:  9:00   CASE#: MSC17-00093 
CASE NAME: FELIX THE  VS.  ZENAIDA MENDOZA 
SPECIAL SET HEARING ON: RELATED CASE C16-01395 SET BY COURT 
* TENTATIVE RULING: * 
 
The Court sets a Case Management Conference for April 11, 2019 at 8:30 a.m., 
in Department 21. 

 

  

 5.  TIME:  9:00   CASE#: MSC17-00181 
CASE NAME: YEATES VS. HERRERA 
HEARING ON MOTION TO SET ASIDE ORDER OF DISMISSAL 
FILED BY SHA'ALA YEATES 
* TENTATIVE RULING: * 
 
Unopposed motion to set aside dismissal is granted per CCP 473(b).  The Court sets a CMC for 
April 18, 2019 at 8:30 a.m., in Department 21; plaintiff to provide notice to defendant.  The Court 
sets an OSC for the same date and time.  Plaintiff is ordered to file a proof of service or 
dismissal before the April date or face sanctions for failure to prosecute this action. 

 

  

 6.  TIME:  9:00   CASE#: MSC17-00245 
CASE NAME: YESENIA CHAVEZ VS. SEKK INVESTMENTS 
HEARING ON MOTION FOR PROTECTIVE ORDER 
FILED BY SHERLAND, INC. 
* TENTATIVE RULING: * 
 
Defendant’s motion for protective order is granted.  CCP 20130.090.  Defendant is excused 
from answering each of the six plaintiffs’ special interrogatory numbers 129-288 in Set No. 4.  
Plaintiffs concede that these interrogatories are duplicative of Form Interrogatory 15.1.  Plaintiffs 
may reach the information requested without burdening and harassing defendant by simply 
propounding a supplemental discovery request directed at Form Interrogatory 15.1. 

 

  

 7.  TIME:  9:00   CASE#: MSC17-01117 
CASE NAME: G&I VII BRENTWOOD  VS.  SF FINANCIAL GROUP 
HEARING ON MOTION TO ENFORCE SETTLEMENT 
FILED BY G&I BRENTWOOD OPERATING LP 
* TENTATIVE RULING: * 
 
Plaintiff’s unopposed motion to enforce the settlement agreement is denied.  CCP 664.6 
requires that “parties to pending litigation stipulate, in a writing signed by the parties outside the 
presence of the court . . . , for settlement of the case.  “The term ‘parties’ as used in CCP 664.6 
means the litigants themselves, and does not include their attorneys of record.”  Elyaodayan v. 
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Hoffman (2003) 104 Cal.App.4th 1421, 1429; see also Levy v. Superior Court (1995) 10 Cal. 4th 
578, 586.  Here, defense counsel agreed to the settlement terms but there is no writing agreeing 
to the settlement that is signed by defendant.  
 
The Court sets a Case Management Conference for March 1, 2019 at 8:30 a.m., 
in Department 21.  Plaintiff to provide notice to defendant. 

 

  

 8.  TIME:  9:00   CASE#: MSC17-01581 
CASE NAME: NETWORK THERAPIES, INC.  VS.  MMS QUALITY NURSING 
HEARING ON MOTION TO AMEND JUDGMENT TO CORRECT CLERICAL ERRORS 
FILED BY MMS QUALITY NURSING SERVICES, INC. 
* TENTATIVE RULING: * 
 
Parties to appear and meet and confer on all issues raised in the papers.  This includes 
plaintiff’s memo of costs filed December 21, 2018 which claims an additional $22,100.03 in 
attorney’s fees from August 21, 2018 in this default action.  Attorneys should be prepared to 
stay all day to resolve the issues completely. 

 

  

 9.  TIME:  9:00   CASE#: MSC18-00327 
CASE NAME: PHILADELPHIA INDEMNITY VS. CITY OF ANTIOCH 
HEARING ON DEMURRER TO 3rd Amended EMINENT DOMAIN COMPLAINT 
FILED BY CITY OF ANTIOCH 
* TENTATIVE RULING: * 
 
Continued by the court to February 6, 2019 at 9 a.m. 

 

  

10.  TIME:  9:00   CASE#: MSC18-00495 
CASE NAME: PATTON VS RUBENSTEIN 
HEARING ON MOTION FOR ORDER TO DEEM MATTERS ADMITTED 
FILED BY GARY M. RUBENSTEIN 
* TENTATIVE RULING: * 
 
All four of defendant’s motions to compel are now moot since plaintiff has responded to the 
discovery.  The only issue remaining is the amount of sanctions.  Since the motions appear to 
have triggered plaintiff’s responses, defendant is entitled to sanctions.  The court awards a total 
of $800 for all the motions, inclusive of costs.  Plaintiff’s counsel is ordered to pay defense 
counsel $800 no later than February 28, 2019. 
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11.  TIME:  9:00   CASE#: MSC18-00495 
CASE NAME: PATTON VS. RUBENSTEIN 
HEARING ON MOTION FOR ORDER COMPELLING RESPONSES TO REQUEST 
FOR PRODUCTION  /  FILED BY GARY M. RUBENSTEIN 
* TENTATIVE RULING: * 
 
See Line 10. 
 

  

12.  TIME:  9:00   CASE#: MSC18-00495 
CASE NAME: PATTON VS. RUBENSTEIN 
HEARING ON MOTION FOR ORDER COMPELLING RESPONSES TO 
SPECIAL INTERROGS.  /  FILED BY GARY M. RUBENSTEIN 
* TENTATIVE RULING: * 
 
See Line 10. 
 

  

13.  TIME:  9:00   CASE#: MSC18-00495 
CASE NAME: PATTON VS. RUBENSTEIN 
HEARING ON MOTION FOR ORDER COMPELLING RESPONSES TO FORM INTERROGS. 
FILED BY GARY M. RUBENSTEIN 
* TENTATIVE RULING: * 
 
See Line 10. 
 

  

14.  TIME:  9:00   CASE#: MSC18-00911 
CASE NAME: CASEBEER VS. GEORGE 
HEARING ON MOTION TO SET ASIDE DEFAULT 
FILED BY THOMAS A. GEORGE, et a;/ 
* TENTATIVE RULING:  
 
 Defendants Thomas George, Kathlyn Powers and Tagswag Holdings, Inc.’s motion to 
set aside the default is granted.  Defendants made their application for relief approximately one 
month from the entry of default.  Defendants submitted an attorney declaration of fault by their 
counsel, David Bowie, Esq.  Relief is mandatory when an attorney affidavit of fault is filed.  
See Beeman v. Burling (1990) 216 Cal.App.3d 1586, 1604; Lorenz v. Commercial Acceptance 
Insurance Co. (1995) 40 Cal.App.4th 981, 989.   
 
 Plaintiff’s counsel takes issue with Mr. Bowie’s explanation that he “somehow never saw 
the email” advising him of the January Case Management Conference and the judge’s 
instruction to defense counsel to respond to the Complaint and appear.  Plaintiff’s counsel also 
disputes that Mr. Bowie had provided a “thumb drive” with all the financial information requested 
by Plaintiff’s counsel and her forensic accountant.  Counsel posits that Mr. Bowie could not 
rationally believe that the case was “well under way to settlement” and that he needed to do 
nothing more.  See Bowie Decl., paragraphs 6, 7; Avedikian Decl., paragraphs 3-15.  
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 Even if Plaintiff’s counsel is correct, this court is not concerned with the reasons for Mr. 
Bowie’s mistakes.  See Billings v. Health Plan of America (1990) 225 Cal.App.3d 250, 256; 
Martin Potts & Associates, Inc. v. Corsair, LLC (2016) 244 Cal.App.4th 432, 438-441 (because 
focus is on who is to blame, not why, attorney affidavit need not contain any explanation of 
reasons for the mistake(s)).  When an attorney affidavit of fault is filed, there is no requirement 
that the attorney’s mistake, inadvertence, etc. be excusable.  Relief must be granted even 
where the default resulted from inexcusable neglect by Defendant’s attorney.  See Vaccaro v. 
Kaiman (1998) 63 Cal.App.4th 761, 770.   
 
 Additionally, it is does not appear from the record that Plaintiff’s counsel gave Mr. Bowie 
the professional courtesy of warning him that she would be taking the defaults of his clients.  
In the absence of a prior warning of default, courts are inclined to grant CCP Section 473(b) 
motions to set aside defaults.  See Pearson v. Continental Airlines (1970) 11 Cal.App.3d 613, 
619; Fasuyi v. Permatex, Inc. (2008) 167 Cal.App.4th 681, 701. 

 

 

15.  TIME:  9:00   CASE#: MSC18-01671 
CASE NAME: ZHONGDA VS. LI 
HEARING ON MOTION TO SET ASIDE DEFAULT 
FILED BY PEI LI 
* TENTATIVE RULING: * 
 
Vacated per the parties’ joint stipulation to dismiss the action. 

 

  

16.  TIME:  9:00   CASE#: MSC18-02245 
CASE NAME: HANCOCK VS. FREMONT BANK 
HEARING ON MOTION TO STOP PAYMENT & REFUND OVERPAYMENT OF 
PROPERTY TAXES  /  FILED BY ANNE HANCOCK 
* TENTATIVE RULING: * 
 
Plaintiff seeks a Court order that she may stop payments to the Contra Costa County Tax 
Collector “until the courts’ decision is made regarding the Complaint against the Contra Costa 
County Tax Collector.”  As a threshold issue, the Tax Collector is not a party to this lawsuit.  
Furthermore, the Court is not aware of any authority, and Plaintiff has not provided any, that 
would permit such relief. The Motion is denied. 
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17.  TIME:  9:00   CASE#: MSC18-02245 
CASE NAME: HANCOCK VS. FREMONT BANK 
HEARING ON MOTION TO STOP LOAN PAYMENTS TO FREMONT BANK 
FILED BY ANNE HANCOCK 
* TENTATIVE RULING: * 
 
Plaintiff seeks a Court order that she may stop payments to Fremont Bank during the pendency 
of this lawsuit.  The Court is not aware of any authority, and Plaintiff has not provided any, that 
would permit such relief.  Furthermore, Plaintiff’s motion filed December 4, 2018 appears to be 
based in part on her not having received a response from Defendant Fremont Bank; however, 
Fremont Bank has since appeared and demurred to the Complaint.  The Motion is denied. 

 

  

18.  TIME:  9:00   CASE#: MSL17-02091 
CASE NAME: DISCOVER VS. RIOS 
HEARING ON MOTION TO ENTER JUDGMENT PURSUANT TO CCP 664.6 
FILED BY DISCOVER BANK 
* TENTATIVE RULING: * 
 
Plaintiff’s unopposed motion for entry of judgment pursuant to CCP 664.6 is denied without 
prejudice.  Plaintiff did not demonstrate that defendant was given notice of default as required in 
paragraphs 8 and 9 of the stipulation. 

 

  

19.  TIME:  9:00   CASE#: MSL17-04090 
CASE NAME: PARTOW  VS.  FORD-SPEARS 
HEARING ON MOTION FOR LEAVE TO ALLOW FILING OF 1st Amended COMPLAINT 
FILED BY M. MICHAEL PARTOW 
* TENTATIVE RULING: * 
 
Plaintiff’s unopposed motion for leave to file a first amended complaint is denied without 
prejudice.  The proof of service includes numerous typographical errors in defendant’s address. 

 

  

20.  TIME:  9:00   CASE#: MSL18-02680 
CASE NAME: BANK OF AMERICA VS. GIANCARLO MORI 
HEARING ON MOTION FOR ORDER DEEMING MATTERS ADMITTED 
FILED BY BANK OF AMERICA, N.A. 
* TENTATIVE RULING: * 
 
Plaintiff’s unopposed motion to deem matters admitted is granted. 
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21.  TIME:  9:00   CASE#: MSL18-05151 
CASE NAME: HARLEY DAVIDSON VS. BATES 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
The Case Management Conference is continued to April 18, 2019 at 8:30 a.m., so that plaintiff 
may serve defendant.  Plaintiff to provide notice to defendant of the new date. 

 

 

 
ADD-ONS 

 

22.  TIME:  9:01   CASE#: MSC15-00467 
CASE NAME: EUN YOUNG CHO  VS.  AGAPE PRESBYTERIAN CHURCH 
HEARING ON MOTION FOR RELEASE OF DOCS. HELD BY SAN RAMON POLICE DEPT. 
FILED BY EUN YOUNG CHO 
* TENTATIVE RULING: * 
 
Motion vacated pursuant to stipulation. 

 

 

23.  TIME:  9:02   CASE#: MSC17-00735 
CASE NAME: OYEDELE VS. WINGARD 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY JAMES WINGARD, DYAN WINGARD 
* TENTATIVE RULING: * 
 
 Defendants’ motion for summary judgment, or in the alternative, summary adjudication 
as to plaintiffs’ Second Amended Complaint (“SAC”) is denied.  Factual issues exist whether a 
contract was formed on July 28, 2014, and whether plaintiffs breached the contract before 
defendants repudiated it.  (Disputed Material Fact Nos. 4, 5, 6; Plaintiffs’ Additional Fact Nos. 8, 
11, 17, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28.)  Further, plaintiffs’ claim is not barred as a matter 
of law by the Statute of Frauds or the Uniform Electronic Transactions Act.   
 
 Plaintiffs allege that a contract was formed for them to purchase defendants’ home in 
San Ramon California on July 28, 2014 for $1,754,399.00 with no set time for performance.  
(SAC, ¶ 7.)  The contract was extended several times over the years.  Defendants finally 
repudiated it in January 2017.  (SAC, ¶ 9.) 
 

1. Was there a contract? 
 
 On July 21, 2014, defendants sent plaintiffs an email stating the following:  
 

James and I have discussed what we should sale [sic] the house 
for and we came up with a purchase price of $1,754,399.  I talked 
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to James and told him that you were waiting on funds to come in 
to purchase the house and he is fine with that but he wanted to 
lock in on a price in light of the current housing market and the 
recent sales in Norris Canyon.  I know that you indicated that you 
were going to submit an offer at the end of August.  However, [we 
need the funds to use on] renovations on our house in TN . . . . We 
are willing to wait until your funds become available to proceed 
with the purchase.  However, we do feel it is necessary for us to 
draw up a purchase agreement to protect our interests.   

 
 On July 28, 2014, plaintiff responded with an email stating: 
 

I would like this to be a notice of intent that we will be purchasing 
the house, our home [plaintiffs had been renting the property from 
defendants since 2010] for your requested price of $1,754,399 as 
a locked down price.  I will let you know as we get nearer to the 
date when the funds are available exactly when you will get our 
offer.  Everything as of now looks like the end of August or the 
early part of September 2014. 

 
 Defendants responded by email that same day, stating: 
 

We are very happy that your family will be purchasing our house!  
. . . [A]s soon as your funds are in, we will have a purchase 
agreement drawn up to complete the transaction.  (Ex. 1 to 
Oyedele Decl.) 
 

 Defendants argue that no enforceable contract was made on July 28, 2014 for two 
reasons:  (1) the July 21, 2014 email was not an offer, only an invitation to plaintiffs to make an 
offer and requiring that any contract take the form of a formal, signed agreement; and (2) the 
first July 28, 2014 email was not an acceptance because it was not unequivocal – it spoke of a 
“notice of intent” and it concluded with words essentially stating that that the real offer would 
come later. 
 

Whether an “undisputed state of facts establishes a contract is one of law for the court . . 
. On the other hand, where the existence . . . of a contract . . . is the point in issue, and the 
evidence is conflicting or admits of more than one inference, it is for the jury . . . to determine 
whether the contract did in fact exist.”  (Robinson & Wilson, Inc. v. Stone (1973) 35 Cal.App.3d 
396, 407 (emphasis added).)   
 

“Mutual assent or . . . is necessary to the formation of a contract. . . .  
Mutual assent is determined under an objective standard applied to the outward manifestations 
or expressions of the parties, i.e., the reasonable meaning of their words and acts, and not their 
unexpressed intentions or understandings. . . . Mutual assent is a question of fact. . . .  The 
manifestation of mutual assent often is achieved through the process of offer and acceptance. . . 
. To form a contract, an ‘offer must be sufficiently definite . . . that the performance promised is 
reasonably certain. [Citations.]’ . . . This definition of the requirement of certainty has been 
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described as involving two questions: ‘[F]irst, did the parties intend to contract and second, is 
there a reasonably certain basis for giving an appropriate remedy.’”  (Alexander v. Codemasters 
Group Limited (2002) 104 Cal.App.4th 129, 141.)   
 
 Reviewing the outward expressions of the parties here, defendants’ July 21, 2014 email 
could be viewed as an offer or an invitation to the plaintiffs to make an offer.  The email is 
ambiguous.  On the one hand, it expresses some concern about waiting until August 2014 to 
settle on terms and a desire to “lock down” the price immediately; and a price can only truly be 
locked down if there is a binding contract.  On the other hand, at the end it raises the question 
whether defendants were willing to form a contract based on emails alone and merely 
memorialize it in a later writing or only intended to enter a contract when the later writing was 
drafted and executed. 
 

Preliminary negotiations or agreements for future negotiations — so-called agreements 
to agree — are not enforceable contracts. (Bustamante v. Intuit, Inc. (2006) 141 Cal.App.4th 
199, 213-214.)  Whether a writing constitutes a final agreement or merely an agreement to 
make an agreement depends primarily upon the intention of the parties. In the absence of 
ambiguity this must be determined by a construction of the instrument taken as a whole. The 
objective intent as evidenced by the words of the instrument, not the parties' subjective intent, 
governs the court’s interpretation.  Harris v. Rudin, Richman & Appel (1999) 74 Cal.App.4th 299, 
307 (citing cases).  
  

Where the writing at issue shows no more than an intent to further reduce the informal 
writing to a more formal one the failure to follow it with a more formal writing does not negate the 
existence of the prior contract.  However, where the writing shows it was not intended to be 
binding until a formal written contract is executed, there is no contract.  (Ibid.) 

 
Whether a writing constitutes a final contract or an agreement to agree is a question of 

fact. (Harris v. Rudin, Richman & Appel (1999) 74 Cal.App.4th 299, 308; see Duran v. Duran 
(1983) 150 Cal.App.3d 176 (denying summary judgment on this basis), superseded on other 
grounds by statute, as stated in Levy v. Superior Court (1995) 10 Cal. 4th 578, 584-585). 
 
 Here, a reasonable trier of fact could reach either conclusion, so it could decide the 
email of July 21, 2014 was an offer. 
 
 The requirement that there be a reasonably certain basis for giving an appropriate 
remedy is also met.  The only essential terms for a contract to buy real property are the parties, 
the property, and the price.  (See King v. Stanley (1948) 32 Cal.2d 584, 588, overruled on other 
grounds in Patel v. Liebermensch (2008) 45 Cal.4th 344.  All are established here. 
 
 If the jury reaches the conclusion that the email of July 21, 2014 was an offer, it can also 
conclude that plaintiffs’ email of July 28, 2014 was an acceptance of that offer. 
 

“To be effective an acceptance must be unequivocal and positive and must comply with 
the terms of the offer.”  (Ajax Holding Co. v. Heinsbergen (1944) 64 Cal. App. 2d 665, 669.)  
Here plaintiffs’ July 28, 2014 imposed no new terms, and it unequivocally accepted the 
purchase price set by defendants.  It is for the jury to decide whether this conclusion is 
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undermined by the introductory words “I will like this to be notice of intent” or the concluding 
words, “I will let you know  . . . when you will get our offer.”  The latter phrase could be 
construed to mean “when you will get a writing ‘to further reduce the informal writing to a more 
formal one.’” (See Harris, supra.)   

 
 The conclusion that plaintiff’s email of July 28, 2014 could constitute an acceptance is 
also bolstered by the next email from defendants on July 28, 2014.  That email states, “We are 
very happy that your family will be purchasing the house!”  A reasonable trier of fact could easily 
conclude that this was an objective manifestation that defendants viewed plaintiffs’ email of July 
28, 2014 as an acceptance of defendants’ July 21, 2014 offer rather than an acceptance of an 
agreement to agree. 
 
 If the real estate market had fallen after July 2014 rather than risen and defendants 
instead of plaintiffs had been the ones to file suit for breach of contract, the validity of their claim 
would also have been a question for the jury, because a reasonable trier of fact could read the 
final line in defendants’ July 21, 2014 email as a statement that a further formal agreement was 
necessary only for protection, in other words, to better document, an agreement the parties had 
already reached.   
 
 Thus, the court cannot conclude as a matter of law that plaintiffs’ claim fails because the 
contract pleaded in the SAC was never formed. 
 

2. Is the contract by email invalid because the parties never consented to 
conduct an electronic transaction? 

 
California has enacted the UETA. The pertinent provision of the UETA appears in Civil 

Code section 1633.5.  That section states: 
 

This title applies only to a transaction between parties each of 
which has agreed to conduct the transaction by electronic means. 
Whether the parties agree to conduct a transaction by electronic 
means is determined from the context and surrounding 
circumstances, including the parties’ conduct.  Except for a 
separate and optional agreement the primary purpose of which is 
to authorize a transaction to be conducted by electronic means, an 
agreement to conduct a transaction by electronic means may not 
be contained in a standard form contract that is not an electronic 
record. 
 

 Defendants argue that this section means an email contract is invalid here because “The 
Code is clear that there must be a separate agreement – one that is separate and apart from the 
underlying agreement – to conduct a transaction electronically.”  (Opp. at 6:25-27.)  Defendant 
argues that no separate agreement was made. 
 
 Defendants misread section 1633.5.  The easiest way to see that is to read the third 
sentence first without the introductory exception.  Then it reads, “an agreement to conduct a 
transaction by electronic means may not be contained in a standard form contract that is not an 
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electronic record.”  The meaning of the exception then become clear.  The agreement to 
conduct an electronic transaction cannot be contained in a standard form contract unless one of 
two circumstances applies: (1) the standard form contract is electronic; or (2) in addition to the 
standard form contract, there is a separate agreement, the primary purpose of which is to permit 
an electronic transaction and not to state the terms of the underlying contract.  The purpose of 
this provision is to state when a standard form contract can be used to obtain consent to an 
electronic transaction, not to state that the consent to conduct an electronic transaction must 
always be reflected in a “separate agreement.”  Construing section 1633.5 as defendants do 
would undermine the proper construction of the UETA, which is to facilitate, not limit electronic 
transactions.  (CC § 1633.6 (1).)  It would also undermine the language of the second sentence 
in the passage from section 1633.5 (b) quoted above – “Whether the parties agree to conduct a 
transaction by electronic means is determined from the context and surrounding circumstances, 
including the parties’ conduct.”  If conduct alone can manifest consent to conduct an electronic 
transaction, an express agreement separate from the underlying contract is not required. 
 
 Here, even if the July 21, 2014 email is finally construed to mean that defendants would 
have required a formal written agreement to be prepared as a condition subsequent, it is not 
undisputed that defendants would have refused to accept it by email or to treat the initial July 21 
and 28, 2014 communications as insufficient to form a binding contract because they were 
exchanged electronically rather than, say, by mail. The objection to those communications is 
what they said, not how they were exchanged. 

 
3. Is the contract barred by the statute of frauds? 

 
In its ruling on defendants’ demurrers the court ruled that emails could constitute a 

sufficient writing to comply with the statute of frauds.  As stated there, a contract within the 
statute of frauds, such as a contract for the sale of real property, is “invalid, unless [it], or some 
note or memorandum thereof, [is] in writing . . .”  (CC § 1624 (a)(3).)  The contract, or 
memorandum, may be informal.  It can consist of an exchange of telegrams, and thus likewise 
of emails.  It need not be lengthy, even when a sale of real property is involved.  It is sufficient 
so long as it contains the essential terms, which are the purchase price and the identities of the 
buyer, the seller, and the property.  (See King v. Stanley (1948) 32 Cal.2d 584, 588, overruled 
on other grounds in Patel v. Liebermensch (2008) 45 Cal.4th 344; Breckinridge v. Crocker (1889) 
78 Cal. 529. 534-535 (“A memorandum of the agreement is sufficient, and it may be found in 
one or more papers, some or all of which may be telegrams.”)). 

 
This conclusion is only bolstered by provisions in the UETA.  The UETA is to be 

construed [t]o facilitate [not limit] electronic transactions consistent with other applicable law.”  
(CC § 1633.6 (1).)  Further, the UETA states, “A contract may not be denied legal effect or 
enforceability solely because an electronic record was used in its formation” and “If a law 
requires a record to be in writing, an electronic record satisfies the law.”  (CC § 1633.7 (b), (c) 
(emphasis added).) 

 
If the jury finds that a contract was formed on July 28, 2014, a sufficient writing exists to 

comply with the Statute of Frauds. 
 
4. Which occurred first, plaintiffs’ failure to perform or defendants’ repudiation? 
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The July 28, 2014 contract set no specific time for performance.  In the absence of an 

express provision to the contrary, the time for performance of a contract is a reasonable time.  
(CC § 1657.)  What constitutes a reasonable time depends upon the circumstances of the 
particular case.  (Erskine v. Upham (1942) 56 Cal.App.2d 235, 246. 

 
Here, defendants knew from the outset that plaintiffs were waiting to obtain sufficient 

funds to complete the transaction and said they would have a purchase agreement drawn up to 
complete the transaction only after those funds arrived.  (Defendants’ email of July 28, 2014.)   

 
Under normal circumstances, there might be a question whether, as a matter of law, 

three years would be an unreasonable time to complete the purchase, but here, long stretches 
of time passed with no demand for performance by defendants.  (See e.g., Ex. to Oyedele Decl., 
showing text messages in February of 2015 and Ex. 6, next showing text messages a year 
later.)  And when defendants did begin to press for performance, there is evidence to support 
the conclusion that they often relented and expressly or impliedly waived their demands and 
reaffirmed the contract.  (See Ex. 8 to Oyedele Decl., text of 7/18/16 at 7:26 a.m. and Ex. 9, 
email of 8/3/16; Ex. 12, defendants’ email of 10/2/16 raising the purchase price to $1,793,000; 
Plaintiffs’ Additional Fact No. 21 stating that defendants agreed to return to the original price; 
see also AF 24, 25, and 26.) 
 

A party breaches its obligations under an agreement by failing to perform them when 
due.  A party commits an anticipatory breach by repudiating the contract before that party’s 
performance is due.  (See Taylor v. Johnson (1975) 15 Cal.3d 130, 137.)   “[R]epudiation may 
be express or implied. An express repudiation is a clear, positive, unequivocal refusal to 
perform. . . . [A]n implied repudiation results from conduct where the promisor puts it out of his 
power to perform so as to make substantial performance of his promise impossible.”  (Ibid.)   
  

“[R]epudiation is ordinarily a question of fact and intent, and must be determined by the 
facts in the particular case.”  (Gold Mining & Water Co. v. Swinerton (1943) 23 Cal.2d 19, 28.)   

 
Here, defendants gave plaintiffs a final deadline of December 15, 2016 to provide a 

prequalification letter.  (Ex. 15 to Oyedele Decl.)  Plaintiffs met that deadline.  However, on 
December 9, 2016, before the deadline expired, defendants disavowed the contract.  (See Ex.s 
16 and 17.)  An issue of fact remains whether defendants repudiated the contract before 
plaintiffs breached it. 

 
5. Conclusion. 

 
For all the reasons state above, summary judgment must be denied. 
 
Evidentiary Objections 
 
Defendants’ Objections filed 1/9/19 
 
1 – Overruled.  Statements of the parties to each other in this case are generally not 

inadmissible hearsay.  They are admissible as admissions or because they are not being 
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offered to prove the truth of an assertion but rather to prove the existence of a contract.  (Evid. 
C. § 1220; Bank of America Nat'l Trust & Sav. Asso. v. Taliaferro (1956) 144 Cal.App.2d 578, 
581-582 (“The objection that the contract . . . was hearsay was correctly overruled.”) 

2 – Overruled. 
3 – Overruled. 
4 – Overruled. 
5 – Overruled.  Large portions of the paragraph are unobjectionable.  (People v. Harris 

(1978) 85 Cal.App.3d 954, 957 (It is “settled law that where evidence is in part admissible, and 
in part inadmissible, ‘the objectionable portion cannot be reached by a general objection to the 
entire [evidence], but the inadmissible portion must be specified.’”)  However, the court is not 
considering plaintiff’s legal interpretation of the significance of the exchange.  

6 – Overruled. 
7 – Sustained as to the sentence starting with the words, “This demonstrates.”  

Overruled as to the rest. 
8 – Overruled. 
9 – Overruled. 
10 – Overruled. 
11 – Overruled. 
12 – Overruled. 
13 – Overruled. 
14 – Overruled. 
15 – Overruled. 
16 – Overruled. 
17 – Sustained as to everything in the last two sentences, beginning with the words, 

“This email shows.”  Overruled as to the rest. 
18 – Overruled. 
19 – Overruled. 
20 – Overruled. 
21 – Overruled. 
22 – Overruled. 
23 – Overruled. 
24 – Overruled. 
25 – Overruled. 
26 – Overruled. 
27 – Overruled. 
28 – Overruled. 

 
Note: many of defendants’ objections are, themselves, improper.  They are being used 

to argue the significance of the evidence rather than to briefly state an objection.  (See, e.g., 
objection nos. 12, 13, 14.)  Further, the belief that testimony is false is not a proper objection.  
(See objection nos. 6, 15, 24.) 

 

 

 


